
BEFORE THE COMMISSIONER OF

POLIT]CAL PRACTICES

In the Matter of the
Complaint Aqainst
JEFF LYNCH

SUMI'TARY OF FACTS A}'ID STATEMENT OF FIITDINGS

Rose Forbes, a candidate for House District 42 in the L994

general election, filed a complaint against her opponent in the

a-l aaf i nn ,Tof lc T,rrnnh Tha nnmn] :.i nt- ^'l '1 ^-^^ FL^{- ,Tcf f T,r,tnr-hE-Lg\-LJ\JlI; UE!l- lJ.vIlUlI . J-lru uvlllvrqrrru d,IIgYED LIIaL uu!! !Jrrvrr

violated Mont. Code Ann. S 13-35-234 by making false statements in

a campaign flj-er.

SI'MI'IARY OF FACTS

1. Rose Forbes and Jeff Lynch were opponents for the seat in

House District 42 in t.he November, 1-994 general election. Rep.

Forbes defeated candidate Lynch in the election, and j-s currently

serving as representative for the district.

2. During t.he campaign, candidate Lynch approved the use of

a campaign f lier which cont.ained several represent.ations concerning

T?arr E'nr'l.raq :nA lrar nr''i rr:t-o l'rrrqi nFqq Krantz FlOwef S and Gif tS,r\v}/. vse4rfveu r .

Inc.

3. The flier at issue contains the fol-lowinq statements:

"I get bitten by the same tax bite as yourt

- Rose Forbes' campaign lit.erature, L994

Rea1ly?

In L994, Rose Forbes didn't pay her taxes until she was
served with a warrant by the County Sherifft s Department.
(Source: Warrant # 9421-L4, Cascade County Treasurer's

()Trt-al
v..4vv,



The flier also conLains a reduced reproducti.on of the warranL.

Rep. Forbes contends these statements are false and misleading

because the warrant concerns taxes owed by Krantz Flowers and

Gifrs- Tnr:- nnf l'rw Ren ForbesvMe I LtLv. I

4. Krantz Flowers and Gifts, fnc., is a Montana corporat.ion

owned by Rep. Forbes, her husband Doug Forbes, and Doug's father,

Dale Forbes. Doug Forbes normally handles t.he financial aspects of

the business, while Rep. Forbes handles the daily operations of the

business. Rep. Forbes, Doug Forbes, and Dale Forbes are officers

nf t-ho cnrnnration.

5. The warranl, dated September 6, 1994, is entitled a

rtWarranL of Seizure and Praecipe to Sheriff". The warrant is for

personal property taxes owed t.o Cascade Count.y, and assessed

against'rKrantz Flowers & Gifts", in the amount of #465.2L. The

warrant also lists additional penalties, interest, and fees, for a

total amount due of $491.14 . The warrant directs Lhe Sherif f Lo

"1evy upon, Lake into possession and seIl" Lhe personal property of

Krant,z Flowers and Gifts, fnc., to satisfy the taxes, penalties,

i ni-ercsf . and fees.v9 9,

6. Rep. Forbes explained that Krantz Flowers and Gift.s,

Inc. , occupies several parcels of property on a city block in Great

Fal-ls. The business normally receives a number of separate real

property tax bills, in addition to personal property tax bills. In

May, 1994, Rep. Forbes signed a blank check and gave it, along with

the fu1l tax file for Krantz Flowers and Gifts, Inc., to her

brother-in-1aw, reguesting that he pay the t.axes at the courthouse.



Rep. Forbes stated that. personnel at the county treasurer's office

computed the tax liability of Krantz Flowers and Gifts, Inc., and

the check was filIed in for nearly $12,000 in payment of the t.axes.

At that time the Forbeses assumed that the taxes owed by Krantz

Flowers and Gifts were paid in full.

Rep. Forbes st.ated she cannoL recall seeing a delinquent tax

notice f rom t.he county. f n September, L994, the t'Warrant of

Seizure" described in Fact Summary No. 5 was served on Rep. Forbes

at Krant.z Flowers and Gift.s, Inc. Rep. Forbes stated she advised

the deputy sheriff who served. the warranL that there must be some

mist.ake, ds the Laxes on the business had been paid in May' Rep'

Forbes and. her husband eventually learned that. although the real

propert.y taxes had been paid, the personal property Laxes listed in

the warranL were st.ill owed.' Rep. Forbes paid the $49L.1-4, and no

pergonal propert.y of Krantz Flowers and Gifts, Inc. was seized.

i. Candidate Lynch stated that he does not believe the flier

misrepresents anything. He stated that Rep. Forbes is the day to

day manager of the business, is an officer of the corporaLion, and

was personally served with the warranL for past. due taxes on her

business. He believes that under these circumsLances it was

accurate to state that. Rep. Forbes did not. pay "her taxesrr.

B. The flier also contains the following statements:

"Owning a smal] business takes sound money management.tl

- Rose Forbes' campaign literature, i-994.

RealIy?



Rose Forbes failed t.o pay an employee her lega} wages
until ord.ered to do so bt t.he MT Depart.ment of Labor.
(Source: Cascade County Oibtrict Court. File #BDV 93-L029)

The flier also contains a red.uced. reproduction of a "Transcript of

.Tr.rdrymenf u Rer-r F'orbes contends these statements are f alse and
u uuyrtlsrru

misleading because the judgment ordering payment of wages is

against Krantz Fl-owers and. Gifts, Inc., not against Rep. Forbes'

Rep. Forbes also contends that the flier fails to indicate that

Krantz Flowers and Gifts, Inc. was merely exercising its right

under Montana Iaw to contest a wage claim it believed to be

unj ustified .

g.AccordingtoRep.Forbes,thepositionofapart-time

employee at Krant.z Flowers and Gifts, Inc. was eliminated when Rep'

Forbes and her partners purchased. the business. The employee

subsequently filed a wage clbim, and Krantz Flowers and Gifts, Inc'

denied. the claim. Following a hearing it was det.ermined that Lhe

employee was entitled to the wages claimed. Krantz Flowers and

Gifts, Inc. did not appeal or seek judicial review of the decision.

Eventually a judgment. direct.ing paln,rent of the wages was obtained

from the district court, and t.he amount was paid out of the

corporation' s account.

l-0. Candidate Lynch stated he believes the portion of the

flier concerning the wage claim is also accurate. He sLat,ed that'

although an employer has a right to contest disputed wages, it also

has an obligation to pay any amount ordered' to be paid following a

hearincr- i f it chooses not to appeal or seek judicial review'
LL.= 

'



STATEMENT OF FTNDTNGS

Mont. Code Ann. S 13-35-234 provides:

polit,ical criminal libel - misrepresenting voting
records. (r) ft is unlawful for any person to make or
publish any false statement or charge reflect.ing on any
landidat.e'i character or morality or to knowingly
mi qrorrraqenf tho rrnf incr rer-orrl r.lr nosi r'i ^- ^"1-f igL.t,tc v\rLrllY !E\-\J!u v! I/vprurvrr vrr Yvv-
issuei of any candidat.e. A person making such a
sLatemenc or r-present.ation with knowledge of its falsity
or with a reckless disregard as to whether it is true or
not is guilty of a misdemeanor.

Q) In addition t.o the misdemeanor penalty of subsection
(1), a successful candidate who is adjudicat.ed guilty of
violat.ing this section may be removed from office as
provided in 13-35-105 and 13-35-107.

This is a criminal staLute A violation can be established only

if the evidence

misrepresentation or

support.s f indings that 1) there was a

its falsit.v or with a

false statement, 2) made "with knowledge of

reckless di-sregard as to whether it is true

or not rl Mont.. code Ann. s l-3-35-101 sta.Les that the "penalty

provisions of the election laws of t.his state are intended Lo

supplement. and not t.o supersede the provisions of t.he Montana

Criminal Code. " Mont. Code Ann. S 45-2-L01- (33) def ines "knowingly"

as fol-lows:

. IAI person acts knowingly with respect to conduct
or to a ciicumstance described by a statute defining an
of f ense when the person is aware of t.he person's own
conduct or that t.he circumstance exists. A person acts
know'i ncrl rr w'i rh resner--L to the result of conduct describedAtlvw rrr:J rJ
1^,, ^ ^{--Frr+-^ ^^€i-.ina an OffenSe when the perSOn iS awareDy d iiLdL|'-rt-E lrs!rrrrrrY
that it is highly probable that t.he result will be caused
by t.he personl s conduct. When knowledge of_ the existence
o-t a particular f act. is an element, of an of f ense,
knowledge is established if a person is aware of a high
nrnl-r:lri I .i f v of its existence. Equivalent terms, Such aS
L)L vvsv L 

- -J -

;'knowing" or "with knowledge", have t.he same meanang.



Applying this definition, to establish a violation in this case it

would be necessary to prove that candidate Lynch was rraware of a

high probability" that the sLaLements cont.ained in his campaign

flier were faIse.

A violation of t.he statute can also be proved if there is

evidence that a person acted with "reckless disregard". The

Compiler's Comments t.o Mont. Code Ann. S 13-35-234 note that the

source of the'rstandard'r in subsection (1) of the sLatute is

llapparently drawn from New York Times v. Sullivan, 376 U'S' 254

(l-964) 'r. That case involved a civil libel action filed by a public

official against a newspaper. The supreme court. held Lhat recovery

would only be a]lowed if the public officia1 could prove that the

alleged libelous statement was made with 'ractual malice"; that' is,

with "knowledge that, it. waS false or with reckless disregard of

whether it was false or not." Sullivan, 376 U.S. at 279-280'

In a later case, Herbert. v. Lando, 44L U.S. l-53 (1979) , the

S:rnreme Corrrt ait- inrr qrrl'l 'i '--* aFrF^^ i-hat "reckless disregard foruILlr19 DLrrrl-vd.1l', 5LctLELr ul

truth,' means that the defendant "in fact entertai-ned. serious doubts

as to the truth of his publications". The CourL noted that such

'rsrrl-rieet-ive awereness of orobable falsity" may be found if "thereaspJ uveAvv r

are obvious reasons to d.oubt the veracity of the informant or the

accuracy of his reports." Herbert, 44L U.S. at 155-57.

Ot.her cases have held that "reckless disregard" is rtmore than

mere negligencert, Maior v. Drapeau, 507 A.2d 938, 94L (n.r. 1985);

and that ,,a failure to investigate is not sufficient' in itself to

establish reckless disregard", Bts



Protective Association, 77I F.2d 894, B9B (5r.h Cir. 198s) . Tn

Green v. Nort.hern Publishinq Co., Inc. , 655 P.2d 736, 742 (Alaska

]-9B2), the Court observed:

Reckless disregard, for these purposes, means conducl
that. is heedless and shows a wanton indifference to
consequencest it is conduct which is far more than
-^^] .i aanF Irri t- =|' i an Omit.t.ed] . There mUSt be SUf f iCient.IICg.L-L9CrlL. L\'ruaLrvrr
evidence to permit the inference that the defendant musL
have, j-n facL, subjectiveTy entertained serious doubts as
to the truth of his statement. lltalics in original].
annlr.inr.r l-hese nrinr:'i nles ro the facts in this case, thenl/yr)/ !rrY urrepe

evidence does not support a finding that. Mont. Code Ann. S l-3-35-

234 was violated by candidate Lynch. He believed t.hat he was

entitled to include the language indicat.ing that Rep. Forbes failed

to Dav "her taxes'r because: 1) Rep. Forbes handles the daily

operations of the business, 2) is an officer of the corporation,

and 3) was personally served'wit.h t.he warrant for past due taxes on

her business, Krantz Flowers and Gifts, Inc. Candidate Lynch was

unquestionably imprecise, and perhaps even careless, in his choice

of words. His flier would have been more accurate had it, indicated

t.hat Rep. Forbes failed to pay the personal property taxes owed by

her hrrsiness. Krantz Flowers and Gifts, Inc. The flier, however,v-vv-=:!--zt

also included a reduced reproduction of the warrant, which clearly

indicated it was for taxes owed by Krantz Flowers and Gifts, Inc.,

and not for taxes owed by Rep. Forbes personally.

The same can be said for the statement regarding the wages

owed. to a former employee of Krantz Flowers and' Gifts, Inc' It

would have been more accurate to state that. the corporaLion, rather

t,han Rep. Forbes, f ailed to pay the wages . Again, however,



candidate Lynch inctuded in the flier a reduced reproduction of the

Transcript of Judgment. A reader could clearly ascertain that the

wages were owed by Krantz Flowers and Gifts, Inc., and not by Rep.

Forbes personally.

While candidate Lynch may have been somewhat negligent in his

choice of r^rords in the f1ier, negligence is not sufficient to

establish either knowledge or reckless disregard. There is no

evidence that he ttsubjectively entertained serious doubtsrl

concerning the truth of the statements in the flier. Under the

circumstances, there is insufficient evidence to establish that

candidate Lynch violated Mont. Code Ann. S 13-35-234.
,^h

Dated. this / / day of March, 1995.

-Argdnbrig ,
Commissioner of Political Practices


